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Background  

The proceedings in this case1  arose from a competition run by An Garda Síochána - the Irish Police 

Force - (“the Authority”) for the provision of towing and garaging services of vehicles seized or 

retained following traffic collisions or for the purpose of investigating crime. Newbridge Tyre and 

Battery Co Ltd (”the Applicant”) had been operating this service but were unsuccessful in the 

competition. They subsequently commenced legal proceedings. In this judgment, the Irish High 

Court (Baker J) dealt with a preliminary objection by the Authority that the proceedings were out of 

time. The Authority alleged that the proceedings had not been brought within 30 calendar days of 

the Applicant being notified of the decision to award the contract to its competitor, Corcoran 

Autobody Works Ltd (“Corcoran”).  

The Irish Remedies Regulations2  provide that applications shall be made within 30 calendar days 

after an applicant is notified of the decision, or knew or ought to have known of the infringement 

alleged in the application. The key question for the High Court in this case was at which point in 

time the clock began to run against the Applicant. Based on the factual situation presented to it, 

the Court came to the view that time ran not from the date of notification of the award decision but 

from the date of knowledge of the alleged infringement. The Court affirmed that this latter date 

commenced at the point at which sufficient knowledge was available on which an assessment could 

be made as to the reasonableness of a legal challenge. 

Facts of the Case  

The request for tender (“RFT”) was published by the Authority on June 22, 2017. The deadline 

specified for the receipt of tenders was August 10, 2017. By letter dated October 27, 2017, the 

respondent notified all tenderers that Corcoran had been identified as the preferred tenderer. 

On the October 27, 2017, solicitors for the Applicant wrote to the Authority raising ‘serious 

questions’ regarding the compliance of Corcoran with the requirements of the RFT, with its own 

planning permission and with relevant Waste Regulations. The letter requested specific information 

and documentation, including details regarding the location of the Corcoran site and planning 

permission registration numbers.  

The Authority replied by way of letter dated November 8, 2017 in which detailed answers to each 

of the questions raised were given. This letter was followed by another letter to the Applicant dated 

November 14, 2018 which stated that a “clerical error” had been identified in Corcoran’s waste 

management certificate, which provided for very limited operating times at Corcoran’s site. The 

letter stated that the local authority had clarified that the certificate would be rectified to provide 

for operations on a 24/7 basis. 

The Applicant responded on November 16, 2017 raising further queries about the certificate and 

stating that in order for the certificate to be rectified, it would first have to be rescinded. This would 

mean that at the time of the application, Corcoran did not hold the necessary permits for the 
                                                   
1 Newbridge Tyre and Battery Co Limited – v - Commissioner of An Garda Síochána (Respondent) and Corcoran 
Autobody Works Limited (Notice Party) [2018] IEHC 365. 
2 European Communities (Public Authorities Contracts) Review Procedures Regulations 2010 (S.I.No. 130 of 
2010), as amended. 
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activities carried out under the tender as required by the RFT. The Authority replied to the 

Applicant on November 23, 2017 acknowledging that there were capacity restrictions at the 

Corcoran site but rejecting the Applicant’s proposition and noting that Corcoran had satisfied the 

Authority that it would have the necessary permits in place for the duration of the contract.  

Further correspondence was exchanged between the parties. On December 1, 2017, “robust 

assertions” were made by the Applicant that the procurement regulations had not been met. 

Communications continued until December 6, 2017, on which date the Authority stated in a letter 

to the Applicant that the 30 day time limit for commencing proceedings had expired.   

An application for leave to bring a judicial review was issued on December 8, 2017. The Authority 

sought an order to dismiss the case on the basis that the proceedings were brought out of time and 

this was heard as a preliminary issue. 

When Did Time Begin to Run? 

The Court identified that the central question for determination was when time began to run 

against the Applicant for the purposes of the Remedies Regulations. The Applicant contended that 

time started running from the date when the last letter was sent to it (i.e. December 6, 2017). The 

Authority claimed that time started to run from the date when tenderers were first notified that 

Corcoran had been selected as the preferred tenderer (i.e. October 27, 2017) and the Applicant 

(which did not seek any extension of time to bring proceedings) was statute-barred from bringing 

proceedings in December 2017.  

According to the Court, the starting point for consideration of compliance with time limits in 

procurement reviews is the proposition found in the dicta of Fennelly J. in Dekra v Minister for the 

Environment3: 

 “The strictness with which the courts approach the question of an extension of 

time will vary with the circumstances. However, public procurement decisions are 

peculiarly appropriate subject matter for a comparatively strict approach to time 

limits. They relate to decisions in a commercial field, where there should be very 

little excuse for delay.” 

The Court considered how to interpret the provisions of the Remedies Regulations which make it 

clear that time starts running either from the date of notification of the decision (which is “a date in 

all cases readily ascertainable”) or the date on which an applicant “knew or ought to have known” 

of the infringement alleged in the application. 

In relation to the latter aspect of this test, reference was made to Gaswise Ltd v Dublin City 

Council,4 where the High Court had previously considered whether an applicant was possessed of 

“sufficient knowledge of the facts to enable it to consider that it had reasonable grounds to 

challenge” a decision of the contracting authority. The Court asserted that this approach was 

consistent with the decisions of the CJEU in Uniplex5 and the Irish High Court in Baxter.6  

                                                   
3 Dekra Éireann Teoranta v The Minister for the Environment [2003] 2 IR 270. 
4 Gaswise Ltd v Dublin City Council [2014] IEHC 56. 
5 Uniplex (UK) Limited v HNS Business Services Authority Case 406/08. 
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On the basis of these authorities, the Court was of the view that the relevant date from which time 

began to run against the Applicant was the date at which sufficient knowledge was available on 

which an assessment could be made as to the reasonableness of a challenge. In a case such as this 

where the question was ultimately whether qualifying criteria had been met, it was not necessary 

for an applicant to know all the facts before time would commence running.  

The Court considered that the identification of Corcoran as the preferred bidder, taken alone, did 

not give the Applicant sufficient knowledge of the pleaded irregularities. The question was at what 

later point the Applicant acquired sufficient knowledge or ought to have acquired sufficient 

knowledge to enable it to assess the reasonableness of a challenge. Baker J stated: 

“The test of whether sufficient knowledge existed for the purpose of Regulation 

7(2) of the Remedies Regulations must be objectively ascertained, and this means 

that, objectively speaking and having regard to the nature of the challenge 

brought, the information was reasonably necessary, both to the making a 

judgement whether to commence proceedings and to the framing of the legal and 

factual basis for the application.” 

According to the Court, litigation efficiency is not achieved by the commencement of proceedings 

before a proper evaluation is carried out as to whether they are justified or reasonably likely to 

succeed. Litigation chaos, the commencement of poorly pleaded, unjustifiable, or unstateable 

proceedings are not desirable in the interests of the proper administration of justice, and while 

procedures exist for bringing strike-out applications in cases which do not meet the necessary 

standard, these engage court time and are costly. It is generally not desirable that proceedings be 

instituted in circumstances where an applicant has not sufficiently assessed the nature of the claim 

or the prospects of success, or does not have requisite information to adequately plead. 

Having regard to the correspondence exchanged between the parties, the Court considered that 

the factors giving rise to the challenge were not reasonably ascertainable until November 23, 2017. 

By this date, two letters of clarification had been issued to the Applicant (one of which, on 

November 14, identified for the first time the issue of the “clerical error”) and sufficient information 

had been obtained in order for it to be in a position to reasonably assess whether it was 

appropriate to bring legal proceedings. Accordingly, Baker J found that time did not start to run 

until November 23, 2017 and that the Applicant was not out of time in commencing proceedings on 

December 8, 2017.     

Comment  

Cases dealing with time limits are often very fact-specific and this decision is no different. The 

Court usefully affirmed that the test as to sufficient knowledge is an objective one and the burden 

to explain and justify is on the person who has delayed.  

The case does illustrate how important pre-action correspondence is and how closely it will be 

examined to ascertain precisely what information the applicant has in its possession and how this 

relates to the pleaded case.  

                                                                                                                                                               
6 Baxter v Healthcare Ltd v Health Services Executive [2013] IEHC 413. 
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An applicant must always be mindful of the relatively strict application of time limits in 

procurement cases and is well-advised to continually assess whether time might have started 

running during its interactions with the contracting authority, as more information comes to light. 

Those drafting such correspondence should consider whether bold statements of the legal position 

might inadvertently cause time to start running by imputing some knowledge on the part of the 

applicant that it may not in fact have. 

An applicant must also be wary of falling into the trap of spending too much time seeking to 

strengthen its case through correspondence before taking the risk of commencing proceedings 

(described by Dyson L.J. in Jobsin Co Uk Plc v Department of Health7 as an attempt to “have his 

cake and eat it”8).    

Interestingly, the Court in Newbridge did not consider remarks made by Humphreys J in another 

recent Irish High Court case, RPS Consulting Engineers Ltd v Kildare County Council9  (concerning a 

challenge to an award decision) to the effect that the 30 day limitation period runs from the date of 

the notification, and not from the date of any subsequent dialogue or provision of information to a 

tenderer. 10 
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7 Jobsin.Co.Uk Plc. (trading as Internet Recruitment Solutions) v Department of Health [2002] CNLR 44, at para 
[38]. 
8 A statement quoted with approval by Kelly J. in SIAC Construction Limited v The National Roads Authority 
[2004] IEHC 128. 
9 RPS Consulting Engineers Limited v Kildare County Council [2016] IEHC 113, at para [94]. 
10 This case note was first published in the Public Procurement Law Review, Issue 1/2019, by Thomson Reuters. 
 


